From my remarks you will be quick to gather that organized labor is not planning to add its voice to the general shouts of rejoicing which are sure to emanate from the federal agencies charged with administering this program. The reason is very simple. There is nothing of any consequence for us to rejoice about.
At this point. a less vulnerable and prickly position to take would be to finesse any brash, immediate judgment and leave the verdict to history. This could absolve a critic from otherwise being considered precipitate, intolerant. and speaking from the narrow viewpoint of his own interest group.
I have resisted this alluring temptation because enough time has passed, enough growth has come out of the ground to see which way the tree is inclining.
In our opinion. attainment of the policy goals of OSHA have already been seriously compromised. There has been a keen eye and a quick move to identify and enlarge possibilities for tempering the wind of the Act to business management -the regulated parties.
The program has been fed a starvation budget. The rights and protections provided for workers under the Act have suffered attrition. The highest priority from the outset has been that of precipitate abdication of federal authority to the states whose historical failure to protect the health and safety of workers on the job was the principal reason for the federal Act.
What labor hoped to be a program to right an enormous and tragic social wrong done to generations of workers, with little amelioration, has been distorted by administrative fiat and legal legerdemain because its implementation is animated by lack of sympathy for its underlying philosophy and no commitment to its fundamental policies and programs.
A former President of the United States once described what is needed, but what is lacking is the vision of the present Administration of what should constitute the guiding principle in the conduct of this ground-breaking program:
What I am interested in is having the government of the United States more concerned about human rights than about property rights. Property is an instrument of humanity: humanity is not an instrument of property. And yet, when you see some men riding their great industries as if they were driving a juggernaut, not looking to see what multitudes prostrate themselves before the car and lose their lives in the crushing effect of their industry, you wonder how long men are going to be permitted to think more of their machinery than they think of their men. Did you ever think of it? Men are cheap and machinery is dear; many a superintendent is dismissed for overdriving a delicate machine, who would not be dismissed for overdriving an overtaxed man. You can discard your man and replace him; there are others ready to come into his place, but you can't, without great cost. discard your machines and put a new one in its place. You are less apt, therefore. to look upon your men as an essential vital part of your whole business. It is time that property as compared with humanity. should take second place. not first place.
The former U.S. President uttering these words was Woodrow Wilson.' The time of utterance was 54 years ago. It is a bitter commentary that the same philosophy he condemned then continues to reflect the thinking of much of today's business community.
It is an equally bitter commentary that a major Cabinet level Department of the United States Executive branch, conceived and created to protect and advance the welfare of all working people, is instead seeking every device which will protect business management from the proper consequence flowing from vigorous implementation of the Occupational Safety and Health Act. I shall now be specific:
Coverage of the Act
The statute covers (except for the exclusion of other federal programs administered by federal agencies under their own laws) some 4.1 million farm and non-farm private sector workplaces and 57 million employees. There is no numerical exemption.
Yet, under policy interpretations of the Labor Department, nothing has been done, other than talk, to institute meaningful coverage of the nation's agricultural workplace.
When the first standard package was issued by the Secretary of Labor in June of last year, the section for agriculture was left blank, even though this calling is possibly the most hazardous of all occupational groupings. It presently accounts for 3,000 of the 14,000 annual job-incurred deaths from accidents and a large, but as yet undetermined. number of deaths from Occupational Health Nursing, October 1972 occupational illnesses caused by a wide variety of farm chemicals.
The Bureau of Labor Statistics in its injury and illness reporting coverage, did not attempt to reach the smaller farms because of alleged problems in statistical reporting.
The Assistant Secretary approached the problem of agricultural safety by calling upon the sagacious advice and service of the U.S. Department of Agriculture under whose dynamic programs the less than outstanding aforementioned safety record for the farm workplace has been set.
An advisory committee was established by the Department of Agriculture, studded with such champions of the farm worker as the major farm implement manufacturers and the American Farm Bureau Federation. What this committee has accomplished has not been revealed. One fact is known, however. No representative of farm workers, unionized or nonunionized, was appointed to serve.
Following the President's environmental message of 1972, in which he mentioned the health hazards to workers from exposure to farm chemicals. the Labor Department announced the imminent formation of its own advisory committee on such hazards, presumably leaving farm safety in the hands of the Department of Agriculture.
While the AFL-CIO was requested to recommend individuals for this new advisory committee, and did so, public announcement of its makeup has not yet been made. It would be less than fair, however, if I did not report that the President has proclaimed the week of June 25th as National Farm Safety Week. An estimated 500 farm workers will die on the job between now and the beginning of Farm Safety Week.
Budget
A second area of evaluation of the first year's performance of OSHA is in the amount of money requested to implement the Act.
A wide variety of disciplines, many of which are in present short supply, are involved in the prosecution of the federal program set forth in the Act. and basic cadres must be supplemented as rapidly as they can be acquired and trained in requisite skills.
To develop a fully phased program with adequate manpower in standards development, enforcement, training, research, adjudication, and statistical recording and reporting, an administration with commitments would most probably develop a five-year plan to reach a desirable goal calculated to produce observable results.
Instead, the program has been the victim of budgetary anemia in both fiscal years 1972 and 1973. In addition to being low, compared to other federal agency programs dealing with health and safety of workers, the OSHA budget requests are out of key with the enormous responsibilities of the federal government.
Three federal agencies are involved; The Occupational health and safety programs to a total of far less than three million farms.
Source: The budget of the United States Government, Fiscal year 1973.
The present OSHA enforcement staff of about 350, on the basis of its reported activities, would require well over a century to cover the major salients of the nation's workplaces. While the 1973 fiscal year budget for compliance has been increased to enable a level of 800 compliance officers, this is only half of the number recommended by the staff level working committees planning for implementation of the new law in December 1970. Moreover, it is less than one-third of the more than 2500 such staff recommended in the occupational safety and health policy statement of the Executive Council of the AFL-CIO in February of this year.
A closer look at the Department of Labor's budget reveals that the major increase in the fiscal year 1973 is in funds budgeted for state programs -up to $22 million.
Secretary of Labor Hodgson asserted when the President signed this Act into law that "the occupational safety and health of the American worker (has) become a top priority objective for us." You don't starve a high priority program by denying it necessary funds when making your annual budget. The best way to save compliance money for business management is to operate with a skeleton crew of inspectors, as was done by the Department of Labor during the days of the Walsh-Healey public contract Act.
The National Institute for Occupational Safety and Health is even more tightly fitted in the budgetary straight jacket than the Department of Labor. The crying need is for more research and development of criteria and recommended health hazard standards, which work is now proceeding at a snail's pace, while more and more workers are becoming increasingly exposed.
Thus far, there has been but one criteria package exposed by NIOSH -that on asbestos dust -although several more are contemplated soon. But at the present time, and with new hazardous materials being added to the present list -10,000 every month, the analogy of Achilles and the Tortoise is apt.
The attitude toward occupational safety and health by the Secretaries and mid-level bureaucrats in HEW, has been one of contemptuous indifference through three presidential administrations. It The Occupational Safety and Health Administration develops and promulgates standards, is responsible for their enforcement, deals with the states who desire to establish their own programs, conducts statistical reporting of accidents and injuries, and carries on training and education.
The National Institute for Occupational Safety and Health is responsible for research in both occupational safety and health, developing criteria on workplace contaminants and recommending standards to OSHA, health hazards evaluation, surveillance, monitoring and testing.
The Occupational Safety and Health Review Commission adjudicates all contested citations to employers for violation of federal standards.
Last year, for example, OSHA requested as part of its total budget about $9 million for enforcement. This amount would bring their total compliance manpower to about 300.
The efforts of organized labor resulted in an additional $5 million being appropriated for compliance in fiscal year 1972. The Assistant Secretary, we thought facetiously, expressed the hope that the program would not be overfunded. That his remarks were serious is evidenced by our understanding that OSHA will return $3 million of this extra $5 million to the Treasury, unspent, presumably as a gesture toward balancing the federal budget.
The following tables show the budgetary fare on which this program is subsisting: exerted by Senator Harrison Williams of New Jersey, with the assistance of some 60 international unions or union groups. that finally moved Secretary Richardson to appoint Marcus Key as NIOSH Director and activate the new agency.
Since that time NIOSH has been oppressed by reductions in average grade of employees, a freeze in new hi rings a threat of reorganization and absorption into the receptive bowels of HSMA.
The costs to employers of complying with standards governing health hazards will be considerable. But if the fertility rate of new standards is as low as it is at present, business management has little to worry about for a long time.
The Occupational Safety and Review Commission is fast becoming an enforcement bottleneck, even though it has now attained a few new hearing examiners. At last report, there was a backlog of about 700 unprocessed contested citations. and new ones were coming in at about 30 a week -a rate higher than the present new cases coming before the National Labor Relations Act.
Yet. the Commission is budgeted for only $1.3 million for the fiscal year 1972. Unless this amount is at least tripled by the Congress, the enforcement bottleneck will worsen. and workers will be exposed to the violations for which their employers were cited until these cases have been resolved.
State Programs
The most serious danger to attainment of the goals of the Occupational Safety and Health Act is the manner in which the Secretary of Labor has interpreted Section 18.
This section allows the states to assert jurisdiction over safety and health standards and enforce them. provided they meet the conditions of this section, and demonstrate that they possess or will possess capability to meet such requirements.
The Secretary of Labor moved rapidly to inform the governors of the states that the "highest priority" was being given to development of procedures enabling them to continue their programs and "assume as quickly as possible the role envisioned for them under the Act." I think there is a more legitimate argument that the highest priority in the Act is that of carrying out the federal government's responsibility to make safe and healthy the 4.1 million covered workplaces. Nevertheless. "give it back to the states" is the guiding principle of the Labor Department, buttressed by a permissive rule issued in October 1971, which sets guidelines for the state governments in such fashion that a non-plan, based on paper promises only, can be seriously considered for approval by the Secretary.
Furthermore. the Secretary's guidelines are such that the state can use all of its inventiveness to provide substitutes for the many workers' rights and protections specifically set forth in the Act, as long as they resemble them.
Let me say bluntly. that starvation of standards setting, Occupational Health Nursing, October 1972 enforcement by the Labor Department. research, criteria and standards development by NIOSH, and adjudicatory capability by the Review Commission. fit in with the Administration's major thrust to turn this Act back to the states in all precipitate haste. This is where the whole issue started and now the skids are being greased to bring it full circle and, in effect, to scuttle the Act. The massive increase in budgetary allocation for state plans in the fiscal year 1973 budget for OSHA ($22 million) anticipates 50-50 operating grants to a large number of states meeting the Secretary's requirements. Approval of such proposed plans is made easier by a recent policy statement by the Labor Department, that even if the State Legislature has not acted. or acted to reject proposed enabling legislation. the state can make another promise of future performance and be approved for "a development plan," or more correctly, non-plan.
Organized labor will oppose each and every such state plan which does not contain specific worker protections afforded by the federal Act. does not have a program in being, does not have enforcement and penalty provisions equal to those contained in the federal statute and enabling legislation signed into law providing a program at least as effective as that in federal sections of PL 91-596. and does not have adequate appropriations. together with a skilled staff under civil service.
Space requirements prevent me from going on and on into the Target Safety and Health programs -the first of which left out agriculture; the second was announced with a corporal's guard of industrial hygienists. although some have been added, and characterized by a reluctance. except when complaints were received from unions. to go out and inspect plants in the target health hazard area.
To this can be added a systematic attempt to reduce worker participation in the Act. particularly in the provision allowing an authorized employee representative to accompany the inspector on his rounds. A recent solicitor's opinion on whether such a representative was entitled to full-time pay while detached from his regular job. was that this was a matter subject to collective bargaining and not subject to the anti-discrimination action of the Act if lost time was invoked by management. This can effectively reduce worker participation among unions except in the very strong ones. As for non-union workplaces, this opinion is irrelevant, and the Labor Department has shown no great interest in telling workers there of their rights and protections.
We may never see in our lifetime, a situation where the majority of toxic substances. to which workers are exposed, are covered by OSHA standards. We are experiencing widespread and deepening concern over occupational health hazards by our affiliates and workers on the job. Sixty percent of worker complaints are on health hazards. The OSHA timetable on adopting changes in standards during calendar year 1972 calls for 46 such changes, only four which relate to toxic substances. NIOSH will produce 19 or 20 criteria this year in addition to its lone criteria package on asbestos dust.
Penalties in theory are invoked to deter potential offenders from a law. OSHA's report on inspections between July 1, 1971, and January 31, 1972, shows 79 percent of these establishments were found to be in violation, 42,942 violations received citations, and penalties proposed amounting to $1,006,250. Simple divisions of amount of penalties by number of violations produces an average of $23 per violation. Dividing penalties by the number of citations, results in an average amount of $85 per citation. Could this serve as a deterrent? Coupled with the reiterated statements by Labor Department spokesmen, that they emphasize "voluntary compliance" by employers on the theory that if the business community realizes that the government is not out to penalize them if they violate the law, they will comply voluntarily, even if it costs much money. This theory simply doesn't wash and its wide use among state programs has been instrumental in making them meaningless.
I realize that your Association [the Industrial Medical Association] and its parent organization, the American Medical Association, did not favor the kind of bill that finally emerged as the Occupational Safety and Health Act of 1970.
On the other hand, I want you to realize that among our workers there has existed a crisis of confidence in the company physician, and puzzlement over his equivocal role -is he a doctor whose sole concern is his patient, or an employee of the management that pays his salary or his fee? I sincerely hope something can be worked out to rectify this situation, if for no other reason than that your organization represents most of the industrial medical skills outside the federal government, and should be considering how it can fundamentally assist in achieving the aim of this Act. One way is to insist on more medical schools teaching courses in occupational health. My information is that only 12 such institutions teach it now and 25-50 enter the field annually. The educational pipeline for young occupational health physicians must be drastically increased, and you bear a major responsibility for getting such a program started and continued. The government needs these young doctors and increasingly labor unions will need them, too.
Finally. as though you haven't already guessed it, the winter of labor's discontent with the first year's experience under the Occupational Safety and Health Act is bitter. It can only thaw under the rays of the sun of drastically redirected policies and programs that are totally committed to the swiftest possible achievement of the major policy goal of the Act -a safe and healthy workplace for every American worker.
